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CORPORATE DISCLOSURE STATEMENT 

Under Federal Rule of Appellate Procedure 26.1, proposed Amicus Curiae 

Service Employees International Union certifies that it has no parent corporation 

and that no publicly held corporation owns it or any part of it.  
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INTEREST OF AMICUS CURIAE 

Service Employees International Union (SEIU) is a union of more than two 

million workers, including more than one million workers in frontline healthcare 

roles.  Many SEIU healthcare members have contracted infectious diseases at 

work, and hundreds of members have been killed by COVID-19 within the last 

year.  The failure of Respondent Occupational Safety and Health Administration 

(OSHA) to issue a standard that protects healthcare workers continues to put SEIU 

members at risk, and an order directing OSHA to do its job will save many of their 

lives.  SEIU submits this brief in particular to highlight the risks faced by 

healthcare workers in often-overlooked settings and roles. 

SEIU’s motion for leave to file this brief is pending.  No party or party’s 

counsel authored any part of this brief or contributed money to fund the brief.  No 

person or entity, other than amicus, contributed money to fund the brief. 
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SUMMARY OF ARGUMENT 

OSHA’s decade-long delay is unlawful and poses a clear threat to human 

welfare.  The personal accounts collected in this brief show that healthcare workers 

are dying because of inadequate protective standards at their workplaces.  They 

also show that OSHA’s delay affects not only doctors and nurses in hospitals but 

also workers in frontline healthcare settings and roles that are often overlooked yet 

are critical to our nation’s health.  OSHA’s delay has exacerbated the pandemic’s 

disproportionate effect on minority groups, and healthcare employers have 

repeatedly shown that they are either unwilling or unable to regulate themselves.   

Unlike the healthcare workers who have worked tirelessly throughout this 

pandemic, OSHA has failed to do its job.  This Court should mandate that the 

agency issue a standard.   

ARGUMENT 

In mandamus petitions, unreasonable agency delay is evaluated under the six 

TRAC factors.  In re A Cmty. Voice, 878 F.3d 779, 786 (9th Cir. 2017).  This 

amicus brief addresses the third and fifth factors: whether human health and 

welfare are at stake, and the nature and extent of the interests prejudiced by 

OSHA’s delay in issuing an infectious disease standard.  See id. at 787.  This Court 

has consistently issued mandates where, as here, those third and fifth factors are 

met after several years of agency delay.  See, e.g., id.; In re Nat. Res. Def. Council, 

Inc., 956 F.3d 1134, 1142 (9th Cir. 2020); In re Pesticide Action Network N. Am., 

798 F.3d 809, 814 (9th Cir. 2015).   
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The Court should do the same here.  In addition to petitioners’ evidence 

about healthcare workers in general, Pet. Br. 24-28, the testimonies in this brief 

illustrate how OSHA’s voluntary guidance and other desultory efforts to address 

the COVID-19 pandemic have particularly harmed nursing home, homecare, and 

healthcare-support workers, with a disproportionate effect on minority workers.  

The first-hand accounts collected below also show that healthcare employers 

cannot be left to regulate themselves without clear standards.  Their inadequate 

efforts have put workers at undue risk and are often marked by employee 

intimidation and retaliation aimed at avoiding responsibility for workplace 

infection.   

Healthcare workers around the country are dying to protect their fellow 

citizens from harm.  This ongoing “clear threat to human welfare” and “severe[] 

prejudice[e]” to workers—which, absent immediate agency action will only 

continue and then be repeated in the next pandemic—is more than enough to 

establish that OSHA’s delay is unlawful.  In re A Cmty. Voice, 878 F.3d at 787.   
 

I. Healthcare Workers Are at Increased Risk of Infection, as Data Have 

Shown for Years 

It is well-established that healthcare personnel, including support staff and 

non-hospital health workers, have a significantly increased risk of contracting 

infectious diseases.  Pet. Br. 18.1  The current COVID-19 pandemic has tragically 

 
1 See Risk of COVID-19 among front-line health-care workers and the 

general community, Nguyen, et al., The Lancet, at e476 (July 31, 2020), 

https://www.thelancet.com/journals/lanpub/article/PIIS2468-2667(20)30164-

X/fulltext (“front-line health-care workers had at least a threefold increased risk of 

reporting a positive COVID-19 test”) 
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illustrated that fact, with the Centers for Disease Control and Prevention (CDC) 

reporting that at least 358,000 healthcare personnel have contracted COVID-19 

and more than 1,200 have died.2   

 Nothing about this is news either to healthcare employers or OSHA.  Data 

show that more than a decade ago, “healthcare personnel were particularly at risk 

of influenza A (H1N1) infection during the 2009 pandemic.”  The Occupational 

Risk of Influenza A (H1N1) Infection among Healthcare Personnel during the 2009 

Pandemic, Lietz, et al., PLOS One (Aug. 31, 2016).3  Data collected by SEIU at 

that time showed that healthcare facilities were unprepared for, and insufficiently 

protected their staff from, infectious disease.  Pet. App. A6 (92% of respondents in 

survey of 16 healthcare facilities “strongly disagreed” or “disagreed” that their 

facility was adequately protecting staff).4  Moreover, an SEIU analysis showed that 

 
2 See Cases and Deaths Among Healthcare Personnel, CDC, 

https://covid.cdc.gov/covid-data-tracker/#health-care-personnel (accessed Jan. 18, 

2021).  Even these statistics are likely understated.  See Seroprevalence of SARS-

CoV-2 Among Frontline Health Care Personnel in a Multistate Hospital Network, 

Self, et al., CDC MMWR (Sept. 4, 2020), 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6935e2.htm?s_cid=mm6935e2_w 

(“a high proportion of SARS-CoV-2 infections among health care personnel 

appear to go undetected”).   

Another analysis found that more than 2,900 healthcare workers have died.  

More Than 2,900 Health Care Workers Died This Year — And the Government 

Barely Kept Track, Jewett, et al., KHN (Dec. 23, 2020), 

https://khn.org/news/article/more-than-2900-health-care-workers-died-this-year-

and-the-government-barely-kept-track/. 
3 Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5006982/.   
4 See also Amicus App. A6-A8.  Similarly, an SEIU survey of 104 

healthcare facilities found that more than one third of respondents believed their 

workplace was either not ready or only slightly ready to address workers’ 
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many state health departments issued rules contradicting CDC H1N1 guidance, 

emboldening employers to follow less-protective measures.  Pet. App. A6; Amicus 

App. A9-A12. 

 In the continued absence of an OSHA infectious disease standard, those 

problems are now being repeated, with frontline workers once again paying the 

price for agency failure.  The stories below demonstrate the harm. 

II. The Devastating Consequences of OSHA’s Delay for Healthcare Workers 

A. Workers in non-hospital settings  

A majority of healthcare is provided in non-hospital settings, including 

care provided in nursing homes and other residential care facilities, as well as 

home healthcare provided in patients’ residences.5  During the COVID-19 

pandemic, workers in these settings have continued to provide vital care to 

patients, but without anything approaching adequate protection, these workers have 

also suffered unconscionably high COVID-19 infection rates.  

 

pandemic needs.  See id. A3-A5; Healthcare Workers In Peril: Preparing To 

Protect Worker Health And Safety During Pandemic Influenza, SEIU, et al. (April 

16, 2009) at 1, 7, http://www.oit.org/wcmsp5/groups/public/---

ed_emp/documents/publication/wcms_115800.pdf.  
5 See COVID-19 Risks and Impacts Among Health Care Workers by 

Race/Ethnicity, KFF (Nov. 11, 2020), https://www.kff.org/report-section/covid-19-

risks-and-impacts-among-health-care-workers-by-race-ethnicity-issue-brief/ (16%, 

or 3 million, healthcare workers work in nursing homes; 15%, or 2.8 million, are 

homecare workers).   
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 This fall, almost half of all 15,366 federally certified nursing homes reported 

staff infected with COVID-19.6  Through July 2020, nursing home staff accounted 

for more than two-thirds of all reported COVID-19 infections among healthcare 

workers.7  Indeed, nursing homes have been some of the deadliest places to be 

during this pandemic: More than 1 million residents and employees have been 

infected; more than 130,000 have died; and around 33% of all U.S. COVID-19 

deaths are tied to nursing homes.8   

Data show that the number of staff and resident infections in nursing homes 

are roughly commensurate.9  In California, more than 47,000 healthcare workers in 

skilled nursing facilities have contracted COVID-19.10  In downstate New York, 

almost 7,000 SEIU nursing home workers have been infected, according to SEIU’s 

 
6 See Exclusive: Nearly Half of U.S. Nursing Homes Have Staff Infected 

With COVID-19, Paulin, AARP (Oct. 14, 2020), 

https://www.aarp.org/caregiving/health/info-2020/nursing-home-covid-ppe-staff-

shortages.html (August to September 2020 data) 
7 See Update: Characteristics of Health Care Personnel with COVID-19 — 

United States, February 12–July 16, 2020, Hughes, et al., CDC (Sept. 25, 2020), 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6938a3.htm  
8 See Coronavirus in the U.S.: Latest Map and Case Count, N.Y. Times, 

https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html (accessed 

Jan. 18, 2021); see also The Long-Term Care COVID Tracker, 

https://covidtracking.com/data/long-term-care (accessed Jan. 18, 2021) (estimating 

approximately 140,000 deaths and 37% of national fatalities). 
9 See supra n.6 (nationally, nursing homes reported 26,945 staff vs. 28,405 

resident infections over four weeks this fall); Skilled Nursing Facilities: COVID-

19, CDPH (accessed Jan. 18, 2021), 

https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-

19/SNFsCOVID_19.aspx (roughly 47,000 staff vs. 57,000 resident infections in 

California).   
10 See CDPH, supra n.9. 
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research.  Because infected staff can be a primary driver of infections among 

residents,11 this gross failure to protect staff has killed many residents as well.  

Nursing home outbreaks can be traced to inadequate COVID-19 protocols.  

See, e.g., supra n.6 (several months into the pandemic, more than a quarter of 

nursing homes still reported PPE and staff shortages).12  Workers in all 350 New 

York nursing home facilities where SEIU healthcare workers are employed have 

reported PPE shortages and/or lack of proper PPE to the union.  Workers in other 

regions have experienced the same:  Crystal Teal, a licensed vocational nurse, 

reported that at Kingston Healthcare Center, a skilled nursing facility in 

Bakersfield, California, almost all staffers in one wing contracted COVID-19.13  

She and the few remaining nurses had to enlist housekeepers and paramedics to 

keep the 61 residents in the wing—all of whom had COVID-19—fed and cleaned.  

See supra n.13.  The facility’s caregivers demanded PPE and testing, but their 

bosses refused.  Id.  Ultimately, 87 employees and 104 residents got sick.  Id.  One 

 
11 See supra n.6, n.7; Presymptomatic SARS-CoV-2 infections and 

transmission in a skilled nursing facility, Arons, et al., N. Eng. J. Med. (May 28, 

2020), https://pubmed.ncbi.nlm.nih.gov/32329971/ (staff COVID-19 

transmission). 
12 See also supra n.7 (“challenges in long-term care settings ... include[e] 

inadequate staffing and PPE, and insufficient training”); SARS-CoV-2 Exposure 

and Infection Among Health Care Personnel, Fell, et al., CDC (Oct. 30, 2020), 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6943a5.htm (long-term care 

personnel more likely to not wear PPE, work symptomatic, and test positive for 

COVID-19 after exposure than acute care personnel). 
13 Surrounded by death, nursing home workers battle management and fear 

to protect patients, LA Times (Dec. 27, 2020), 

https://www.latimes.com/california/story/2020-12-27/covid-19-cases-wreak-

havoc-bakersfield-nursing-home. 
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certified nursing assistant (CNA) spread the disease to her parents, who were 

placed in intensive care.  Id.  Another worker needed a ventilator and now lives in 

a nursing home herself.  Id.  Every day after Teal finished her 12-hour shift, she sat 

in her car and sobbed.  Id.   

A CNA at a different California facility reported to SEIU that a nurse at her 

workplace was ordered to come in when sick, even though her boyfriend had been 

diagnosed with COVID-19.  At the time, the CNA still had not been fitted for an 

N95 mask.  Within weeks, 21 staff members and 52 residents reportedly had 

caught the virus.  This CNA blames the facility for putting profit over the lives of 

residents and workers.14   

 J.M. and M.M., assistants at Royal Care Skilled Nursing Center in Long 

Beach, similarly discovered that their facility was unprepared to protect them.  As 

a COVID-19 outbreak swept through the center in April 2020, there was 

essentially no access to PPE:  What little PPE the workers had was locked in a 

closet, and even when workers requested it, it was not distributed to everyone.  

Workers who received PPE reused it as long as possible, including by sharing a 

gown among multiple CNAs.  When N-95 masks were eventually provided, there 

were not enough sizes and not all staff were fit-tested.  Another COVID-19 

 
14 Several healthcare workers whose experiences are reflected in this brief 

requested anonymity, out of fear of employer retaliation.  Interview notes for the 

workers interviewed for this brief are on file with SEIU.  SEIU local affiliates 

Local 1199, Local 1199NW, Local 2015, Committee of Interns and Residents, 

United Service Workers West, and United Healthcare Workers West contributed 

worker stories and data.  
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outbreak at the facility occurred in December.  Altogether, 37 staff and 32 

residents have contracted COVID-19.  

 Although they have received less media attention, homecare workers have 

also been hard-hit by the virus.  During the pandemic, homecare workers have 

reported high levels of COVID-19 infection15 and have faced PPE shortages and 

lack of safety guidance.16  In downstate New York alone, nearly 3,000 SEIU 

homecare workers have contracted COVID-19, according to SEIU’s research.  

Workers in all 52 New York home care agencies where SEIU homecare workers 

are employed have reported PPE shortages and/or lack of proper PPE to the union. 

Homecare workers elsewhere tell similar stories.  Yvette Beatty, a home 

health aide, explained: “We are running around with no protective gear.  I would 

love to see us have hazard masks, instead of putting cloths over our face or going 

 
15 COVID-19 exposures and infection control among home care agencies, 

Rowe, et al., Arch. Gerontol. Geriatr., at 1 (Nov.-Dec. 2020) 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7390796/ (20% of home 

healthcare agencies reported infections); Experiences of Home Health Care 

Workers in New York City During the Coronavirus Disease 2019 Pandemic, 

Sterling, et al., JAMA Internal Medicine, 1456-58 (Aug. 4, 2020), 

https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2769096 (12% 

of surveyed homecare workers infected). 
16 See Rowe, et al., supra n.15, at 1; Sterling, et al., supra n.15, at 1456; 

Essential but undervalued: Millions of health care workers aren’t getting the pay 

or respect they deserve in the COVID-19 Pandemic, Kinder, Brookings Institute 

(May 28, 2020), https://www.brookings.edu/research/essential-but-undervalued-

millions-of-health-care-workers-arent-getting-the-pay-or-respect-they-deserve-in-

the-covid-19-pandemic (“Home care workers face additional hurdles to accessing 

PPE.”); Home health care workers are taking care of America's most vulnerable – 

and they're doing it without PPE, CBS News, (April 3, 2020), 

https://www.cbsnews.com/news/home-health-care-workers-are-taking-care-of-

americas-most-vulnerable-and-theyre-doing-it-without-ppe/.  
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to the Dollar Store and buying dollar masks.  We are taking a chance on our life, 

too.  We need equipment. ... It is time to wake and recognize us.”17  Home health 

aide Elizabeth Peachy reported:  “We are not given any PPE.  We’re not given any 

resources other than an online website. .... We have people going in homes, and we 

get no PPE.”18  Peachy received no COVID-19 training from her employer and has 

had to drive all over West Virginia searching for masks to purchase.19   

Maria Alvarez, a homecare provider in Santa Paula, California, for her adult 

son, told SEIU a similar story.  Alvarez cannot leave her son alone because of his 

several health issues, so a respite provider watches him while she runs errands.  

Neither Alvarez nor the respite provider received any PPE or COVID-19 testing 

from their employer.  After the respite provider came to the home coughing and 

sneezing, Alvarez’s son became sick, and he was hospitalized with COVID-19.  

Alvarez also then contracted the virus and struggled to continue to care for her son 

while battling symptoms.  She still has not fully recovered.    

Such stories are all too common across the nursing home and homecare 

industries.  They make clear that OSHA’s measures to address COVID-19 are 

insufficient and that a clear, enforceable infectious disease standard is long 

overdue.  

 

 

 
17 Meet the COVID-19 frontline heroes, Kinder, Brookings Institute (May 

2020), https://www.brookings.edu/interactives/meet-the-covid-19-frontline-heroes/ 
18 See supra n.17. 
19 See Kinder, supra n.16.   
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B. Healthcare service workers 

Healthcare service workers in supportive roles—such as janitors, food staff, 

lab assistants, and security personnel—are an integral part of the healthcare 

system.20  These workers’ duties frequently put them in contact with infected 

patients, and many have been infected during the current pandemic.21  In some 

cases, infection rates among service workers have been higher than among doctors 

and nurses.22  Yet support staff frequently have been denied PPE and training and 

have seen lax (if any) enforcement of safety protocols, even as hospitals prioritized 

the safety of other healthcare workers.23   

California’s Riverside Community Hospital is a telling example.  Workers 

there filed a lawsuit alleging that the hospital failed to implement basic COVID-19 

safety precautions, initially denied PPE to healthcare support staff, and later 

provided only limited PPE to limited support staff.  See SEIU-UHW West v. HCA 

 
20 See supra n.5 (1.5 million U.S. healthcare support staff). 
21 See supra n.7 (EVS workers, lab and medical technicians, and 

phlebotomists were 9.5% of healthcare worker infections). 
22 See Specific risk factors for SARS-CoV-2 transmission among health care 

workers in a university hospital, Celebi, et al., Am. J. Infec. Control (Oct. 2020), 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7409872/ (support staff had 

higher infection rate than doctors and nurses); Risk Factors for Severe Acute 

Respiratory Syndrome Coronavirus 2 Infection in Hospital Workers, Barrett, et al. 

(Oct. 2020), https://academic.oup.com/ofid/article/7/12/ofaa534/5944239 (hospital 

support staff more likely to have COVID-19 antibodies than physicians and 

nurses).  
23 See Barrett, et al., supra n.22; Kinder, supra n.16; In fight for masks, 

hospital janitors sometimes come last, Reuters (April 6, 2020), 

https://www.reuters.com/article/us-health-coronavirus-housekeepers/in-fight-for-

masks-hospital-janitors-sometimes-come-last-idUSKBN21O2JF.  
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Healthcare, C.D. Cal., No. 5:20-cv-02054-JWH-KKx, ECF No. 15 (amended 

complaint) ¶51.  Environmental service (EVS) workers were never given PPE, 

even when they cleaned rooms occupied by COVID-19 patients.  Id.  Instead, EVS 

workers who requested PPE were verbally abused.  Id.  The hospital also 

consistently failed to inform support staff when they were exposed to infected 

patients or co-workers; instructed support staff who tested positive for COVID-19 

to return to work while still symptomatic; and instructed lab assistants to ignore 

commonsense safety precautions—including sanitizing equipment and cleaning 

PPE between blood draws—because they decreased efficiency.  Id. ¶¶52-62.  As a 

result, workers contend, lab assistant Sally Lara contracted COVID-19, was placed 

on a ventilator for two weeks, and died.  Id. ¶¶17-18.  Lab assistants Gladys Reyes 

and Vanessa Mondragon also contracted COVID-19, as did patient safety observer 

Raymon Valdivia.  Id. ¶¶20-22.  Reyes’ son lost his job to care for her.  Id. ¶22.  

Valdivia gave the virus to his wife.  Id. ¶21.   

Similarly, at Virginia Mason Memorial Hospital in Yakima, Washington, 

“[EVS] workers have ... been put at extreme and unnecessary risk of contracting 

COVID-19 since the onset of the crisis,” according to a state health department 

complaint.  Workers report that when COVID-19 patients first arrived, EVS 

workers were not provided PPE or trained on how to clean rooms safely.  One EVS 

worker entered an area where everyone else was wearing a mask, but her 

supervisor refused to give her one.  Even after hospital nurses demanded that EVS 

workers receive masks, the EVS workers received only limited PPE access, and 
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several months into the pandemic, a nurse found an EVS worker cleaning a 

COVID-positive room without proper PPE or training.    

Regina McMillian, a security officer at Kaiser Hospital in Fremont, 

California, similarly reported to SEIU that, early in the pandemic, security officers 

did not receive any PPE.  Even now, security officers are often not informed by the 

hospital if they have been exposed to COVID-19 by patients or staff.  At least two 

officers have tested positive, in addition to several nurses.  But there is no testing 

available at the hospital to security officers, and the limited paid time off provided, 

plus the time needed to schedule an outside test, means that officers work even 

when they might be infected.  The hospital also cut its program to ensure social 

distancing between personnel and patients; the security officers’ small, 

unventilated office requires them to work in dangerous proximity to each other; 

and there is no protocol for disinfecting shared work materials.  Workers naturally 

feel that the hospital is prioritizing profits over safety. 

Without a standard to protect them, healthcare support workers are left 

dangerously exposed.  Tony Powell, a hospital administrative coordinator, put it 

this way: “We are like soldiers marching into battle, but you don’t have enough 

guns. ... Nobody recognizes those workers that are really on the front line.  People 

are recognizing doctors and nurses.  But they’re not recognizing dietary, 

environmental service, CNAs.  These are the people doing all the main grunt work 

that has to be done.”  Kinder, supra n.17.  Similarly, David Saucedo, a nursing 

home cook, said: “I am having to argue for my [protective] supplies.  It makes me 

feel secondary, not equal. You are expendable in a way. ... I deal with patients who 
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are not capable of taking care of themselves ... I need to protect them as much as I 

need to protect myself.  The last thing I want to do is get one of my patients sick or 

one of my loved ones sick.”  Id.  Saucedo had to argue his case to two supervisors 

before he was finally given the PPE that nurses are able to access.  Kinder, supra 

n.16. 

These stories underscore the importance of an enforceable infectious disease 

standard that protects all employees in healthcare settings, including the support 

staff who make the jobs of medical professionals possible.  
 

III. OSHA’s Delay Has Contributed to the COVID-19 Pandemic’s      

     Disproportionate Impact on Minority Communities    

The harms of COVID-19 have fallen disproportionately on Black and 

Hispanic Americans, who are being hospitalized and dying from COVID-19 at 

significantly higher rates than their white counterparts.  According to the CDC, 

Black and Hispanic Americans, respectively, contract COVID-19 at 1.4 and 1.7 

times the rate of white Americans; are hospitalized due to COVID-19 at 3.7 and 

4.1 times the rate of white Americans; and die from COVID-19 at 2.8 times the 

rate of white Americans.24   

The COVID-19 risk to racial minority groups is increased in part because 

they are disproportionately represented in “essential” workforces, such as 

healthcare, where “several factors, such as close contact with the public or other 

workers, not being able to work from home, and not having paid sick days” 

 
24 COVID-19 Hospitalization and Death by Race/Ethnicity, CDC, (Nov. 30, 

2020), https://www.cdc.gov/coronavirus/2019-ncov/covid-data/investigations-

discovery/hospitalization-death-by-race-ethnicity.html.   
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increase their likelihood of exposure.25  SEIU’s membership reflects this: Among 

the 82% of SEIU healthcare members for whom race is known, 49.8% report to the 

union that they are Black or Hispanic.  Black and Hispanic Americans also make 

up a disproportionately large share of the healthcare workforces that have been 

provided the least COVID-19 protections.  Black and Hispanic Americans account 

for approximately 50% of homecare workers, 40% of long-term care workers, and 

40% of support staff, despite accounting for only 32% of the nationwide 

population.26   

OSHA’s failure to promulgate an infectious disease standard enhances the 

pandemic’s disproportionate impact on these vulnerable populations.   

Healthcare workers nationwide have reported healthcare facilities that were not 

only wholly unprepared for dealing with a pandemic, but that continued to commit 

blatant safety failures months into the pandemic, notwithstanding OSHA and CDC 

guidance. 

 

 

 
25 Health Equity Considerations and Racial and Ethnic Minority Groups, 

CDC (July 24, 2020), https://www.cdc.gov/coronavirus/2019-

ncov/community/health-equity/race-ethnicity.html. 
26 See Direct Care Workers in the United States: Key Facts, PHI (2020), 

https://phinational.org/resource/direct-care-workers-in-the-united-states-key-facts/; 

Supra n.5; United States Census Bureau Quick Facts, 

https://www.census.gov/quickfacts/fact/table/US/PST045219; Nguyen, et al., 

supra n.1, at e481 (“Non-white health-care workers were disproportionately 

affected by scant PPE adequacy and more likely to work in clinical settings with 

greater exposure to patients with COVID-19.”). 
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IV. Healthcare Employers Have Failed to Police Themselves 

 An enforceable OSHA standard is needed because healthcare employers 

have shown again and again that “self-regulation” does not work. 

For example, a resident physician in the Northeast told SEIU that although 

more than 50 resident physicians, doctors, and other staff at her hospital have 

contracted COVID-19, and she herself is dangerously exposed at least once every 

two weeks, the hospital flatly denies workplace risk, ignoring staff’s self-reported 

exposure at work and insisting that any infected staff must have contracted the 

disease at the grocery store.  This denial is now affecting vaccine distribution:  

Because the hospital denies that any staff contract COVID-19 at work, they refuse 

to prioritize staff who interact with patients over administrative staff with no 

patient exposure. 

When the pandemic first hit, doctors and nurses at this hospital were not 

allowed to use masks unless they were interacting with a known COVID-19 

patient.  It took months for the minimum PPE standard (N95 mask, face shield, 

gloves, gown) to be met.  The hospital has also denied staff’s requests for 

surveillance testing, and minimal paid time off incentivizes working while sick.  

Meanwhile, hospital staff have had to treat and then watch their own co-workers 

die from COVID-19.  Even as the hospital continues to deny any elevated risk to 

its workers, the staff know better and are tearing their lives apart in order to avoid 

infecting their loved ones, including by moving out of their homes, isolating from 

relatives, and even not practicing medicine.   
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  Another resident physician reported to the union that doctors at her New 

York hospital were initially banned from wearing masks because they would 

“scare” patients.  Resident physicians were only allowed to wear masks after they 

refused to work without them.  When doctors were not provided with N95 masks, 

residents and fellows fundraised for donations to purchase supplies.  But then, 

when they brought thousands of masks to work, the hospital confiscated and 

banned them.  Other masks were finally provided, but they were not fitted, and 

staff had to re-use them.  When hospital nurses told the press about the lack of 

PPE—including about wearing garbage bags as makeshift protective gowns—the 

hospital accused the staff of defamation.     

The hospital also refused to provide COVID-19 tests to resident physicians 

because they were “young.”  At least two staff—a nurse and an ICU x-ray 

technician—died from COVID-19, as did many patients.  The resident herself was 

infected and missed work for two weeks.  The resident thought OSHA would 

provide some protection, but when she and her colleagues needed the agency’s 

oversight, the agency was completely absent.27   

OSHA has known for at least a decade that an infectious disease standard is 

needed.  Yet the agency continues to stand by while healthcare workers die.  There 

could be no stronger case for a mandate from this Court. 

 
27 These employer failures also demonstrate the insufficiency of the existing 

General Duty Clause and PPE standard, which do not cover critical precautions 

like surveillance testing, exposure notification, and social distancing.  See Pet. 

App. A131-32 (OSHA admitting General Duty Clause “does not ... adequately 

protect workers”).   
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CONCLUSION 

For the foregoing reasons, the Court should mandate that OSHA issue an 

infectious disease standard.   
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